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Tax Free
Incorporation-II
— by Neil E. Harl*
In the June 8, 1990, issue of Agricul-
tural Law Digest, we discussed a 1989
amendment specifying that, with some
exceptions, for transfers after October 2,
1989, debt securities issued as part of a tax
free exchange are treated as boot.1  Gain is
recognized to the extent of boot received by
the transferor.2
Also in the last issue, we discussed one
solution where it is desired to issue debt
securities to accomplish estate and
business planning objectives.  That solu-
tion was to issue the debt securities in
exchange for cash in a transaction separate
from the tax-free exchange.3  If needed, the
necessary cash can be generated before
incorporation by placing loans on assets to
be later transferred to the corporation.  In
the event the resultant debt assumed or
taken subject to by the corporation exceeds
the aggregate basis of assets transferred, a
taxable gain is incurred as to the excess.4
If that does not occur, there should be no
untoward tax effects from issuing debt
securities for cash in a transaction separate
from the tax-free exchange.
Another possible so lut ion.
Another solution, although very limited in
scope, is mentioned obliquely in the
Committee Report for OBRA in a state-
ment that the legislation "does not change
the present-law rules governing which
provision or provisions apply where an
exchange is described in both section 351
and another nonrecognition provision."5
In the report, it is implied that the receipt
of a debt obligation constituting boot may
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qualify for installment sale treatment.6
With this solution, the gain may be spread
over the term of the installment obligation
if the requirements for deferral of gain are
met.7 There are, however, several
important factors to take into account
before the decision is made to use
installment reporting.
Possible AMT liabil i ty .  It is
important to remember that, in determin-
ing the amount of gain recognized where
several assets are transferred to a corpora-
tion in a partially taxable exchange as
when boot is received, each asset must be
considered separately in exchange for a
portion of each category of consideration
received.8  Although for most taxpayers
inventory property is not eligible for
installment reporting,9 that is not the case
for most farmers.10  A farmer or other
taxpayer on the cash method of accounting
may use installment reporting for even
inventory property – including grain and
livestock fed out – so long as the property
is not "required to be included in the
inventory of the taxpayer if on hand at the
close of the taxable year."11  Thus, any
inventory property of an incorporating
farmer, which is often substantial in
amount and which is otherwise eligible for
tax-free exchange treatment,12 may be
reported on the installment method of
reporting.13
However, the Tax Reform Act of 1986
specified that amounts recognized from
inventory property or property held for sale
to customers in the ordinary course of
business under installment sale obligations
are included in alternative minimum
taxable income in the year of disposi-
tion.14  Under the Revenue Act of 1987,
the provision was amended for dispositions
after March 1, 1987, to apply to "property
described in section 1221(1)" which is
basically inventory property and property
held for sale to customers in the ordinary
course of business.15  With the
amendment, in transactions involving the
described types of property alternative
minimum tax calculations are to be made
without regard to the installment
method.16  IRS seems to agree that
installment sales of farm products may
produce alternative minimum tax
liability.17
At the least, this suggests caution in
installment sale of the inventory property
component of a tax-free exchange
attributable to debt securities as boot.
Transfer of depreciable property
to related person.  For an installment
sale of depreciable property to a related
person, income is required to be recognized
in the year of sale.18  An exception is
provided if it can be established to the
satisfaction of the IRS that the disposition
did not have "as one of its principal
purposes" the avoidance of federal income
tax.19
For purposes of this provision, the
term "related person" includes transfers
between a person and a corporation where
more than 50 percent of the value of the
outstanding stock is owned, directly or
indirectly, by or for the person.20  Indirect
ownership includes ownership by brothers
and sisters, spouse, ancestors and lineal
descendants.21  Thus, a high proportion of
incorporating family farm operations
would be subject to the rule requiring
recognition of gain as to depreciable
property in the year of the transaction if
the installment sale of depreciable property
is used in an attempt to spread the gain
over the term of the installment
obligation.
Recapture of depreciation.  For
installment sales after June 6, 1984, except
for contracts binding on March 22, 1984,
all depreciation recapture for transactions
reported on the installment method, is
taxed in the year of the transaction. 22  The
rule applies to both Section 1245 recapture
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(on largely depreciable personal property)
and Section 1250 recapture (on largely
depreciable real property).23
This provision partially duplicates the
effect of the rule applicable to transfers of
depreciable property to related persons.24
Other factors to consider.  The
gain to the taxpayer recognizing gain in an
installment sale transaction is accelerated if
the transaction involved related persons and
the transferee disposes of the property
within two years.25  The resale rules do
not apply to – (1) involuntary conver-
sions,26 (2) transfers after the death of the
installment seller or purchaser,27 (3) where
it is established to the satisfaction of IRS
that none of the dispositions had as one of
its principal purposes income tax avoid-
ance28 or (4) to the sale or exchange of
stock to the issuing corporation.29  This
factor would pose the chance that corporate
disposition of property within two years
would effectively undo installment report-
ing.  The most serious consequence would
come from corporate sale of inventory
property, most of which is likely to be
sold within two years.  This adds to the
concerns raised earlier about potential
alternative minimum tax liability with
installment reporting of gain in a tax-free
exchange involving the issuance of debt
securities treated as boot.30
In conclusion .  Installment report-
ing of the gain on issuance of debt securi-
ties as boot may be worth considering if
the transfer involves mostly nondepreciable
assets such as unimproved land.
Otherwise, the tax problems identified here
are likely to be viewed as reducing sub-
stantially the value of installment
reporting.
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CASES, REGULATIONS AND STATUTES
ANIMALS
FENCES .  The defendant constructed
a "good and sufficient" division line fence
between pastures owned by the plaintiff
and defendant.  The defendant's bull, how-
ever, jumped the fence and impregnated
two of the plaintiff's cows.  The court held
that the Illinois Fence law, Ill. Rev. Stat.
ch. 54, ¶ 20, imposes strict liability on
the defendant for damages when the bull
jumped the fence.  Hart v. Meredith,
553 N.E.2d 782 (Ill. Ct. App.
1990) .
ASSOCIATIONS
BYLAWS.  The plaintiff was a dairy
farmer who was a member of a nonprofit
dairy association suspended for five years
after a hearing before a hearing board and
an appeal to the association's board of
directors.  At the time charges were filed,
the bylaws required the hearing to be before
the board of directors but the bylaws were
amended during the pendency of the charges
and the charges were heard under the new
bylaws.  The court held that the changes in
the bylaws were procedural and that the
changes provided due process for the
plaintiff.  The suspension was upheld.
Pennsylvania Dairy Herd
Improvement Ass'n v. Wagner,
573 A.2d 668 (Pa. Cmwlth. 1990).
BANKRUPTCY
  GENERAL  
ATTORNEY FEES.  A bankruptcy
trustee could not recover attorney's fees
under the Equal Access to Justice Act for
successful recovery of a preferential transfer
to FmHA because the bankruptcy court
lacked jurisdiction to award EAJA fees and
the trustee was not an eligible party to
apply for the fees.  In re  Davis, 8 9 9
F.2d 1136 (11th Cir. 1990), rev'g
unrep. D. Ct. dec. aff'g 91 B . R .
627 (M.D. Ga. 1988).
CROP SHARE LEASES.  The debtor
had a year to year 50-50 crop share lease
running from January to December.  In
August, the debtor filed for Chapter 11
